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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TYLER ROSS TOMLINSON,
Defendant-Appellant.

NO. 43814
Ada County Case No.
CR-2015-8891

RESPONDENT'S BRIEF

Issue
Has Tomlinson failed to establish that the district court abused its discretion by
imposing a unified sentence of five years, with three years fixed, upon the jury’s verdict
finding him guilty of felony eluding a police officer?

Tomlinson Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found guilty Tomlinson of felony eluding a police officer and the district
court imposed a unified sentence of five years, with three years fixed. (R., pp.130-33.)
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Tomlinson filed a notice of appeal timely from the judgment of conviction. (R., pp.13436.)
Tomlinson asserts his sentence is excessive in light of his desire to participate in
a community work center program and his purported remorse. (Appellant’s brief, pp.46.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony eluding a police officer is five years.
I.C. §§ 18-112, 49-1404(2). The district court imposed a unified sentence of five years,
with three years fixed, which falls well within the statutory guidelines. (R., pp.130-33.)
At sentencing, the state addressed the hazardous nature of the offense, Tomlinson’s
ongoing criminal offending and refusal to abide by the conditions of community
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supervision, the danger he presents to society, and his failure to rehabilitate or be
deterred.

(12/4/15 Tr., p.25, L.24 – p.29, L.22 (Appendix A).)

The district court

subsequently articulated its reasons for imposing Tomlinson’s sentence. (12/4/15 Tr.,
p.35, L.15 – p.38, L.7 (Appendix B).) The state submits that Tomlinson has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Tomlinson’s conviction and
sentence.

DATED this 22nd day of June, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 22nd day of June, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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MR. GUNN: So just to be clear that we're
not here to argue about the amount of the
restitution, just whether or not there's a
liability for it.
MR. LOJEK: Exactly.
THE COURT: Okay. In other words, you're
not e<1ntesting that the state actuolly incurred
$2,040.10 in repair costs to the vehicle.
MR. LOJEK: Correct.
THECOURT: Okay.
MR. LOJEK: So to answer the court's
question, I have no objection to scheduling the
further proceedings to January 22.
Tiffi COURT: All right. Well, we'll hold the
restitution hearing, then, on January 22 at
10 o'clock.

1 from the ISP card that was damaged in this case.
This high-speed chase began almost at the
3 Canyon Cowity border on the Ten-Mile exit and
4 endod up almost in downtown Doise, and going
!5 through construction zones and veering all over
6 and people having to take evasive action, several
7 different police agencies on side roads, trying to
8 get him to stop. And it was a high speed, high
9 danger event. And it involved a lot of different
10 people and citizens and police officers clear
11 across the valley here.
12
The defendant although doesn't seem to
13 think that that was any big deal because nobody
14 got hurt or it's just not that dangerous or
15 something, but when he comes here with a prior
16 record that does include a petty theft and
1 7 unlawful entry, a DUI In '06, a domestic battery
18 in '07, aggravated assault which was also a
19 dome.~tlc offense, I think that was reduced to
20 kidnapping.
21
The probation violation on that case
22 where he went and served a rider and flopped his
23 rider, he says for having made a phone call, a
24 phone call which we see in the PSI was a series of
25 phone calls to his victim in the case that he had
2

All right. Any ~vidence today as lo

sentencing or Just argument?
19
MR. GUNN: Just argument.
18

20

MR. LOJEK: Same, Your Honor.

21
1lffi COURT: Okay. Mr. Ounn, you may proceed
22 with your argument.
23

2,
2S

MR. OUNN: Thank you, Your Honor.
The court sat through this trial and
MW the exhihit which Included the dashboard film
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1 a no-contact order against. And he sort minimizes
2 that the same way he does the risk that he created
3 in this case.
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So he went to the penitentiary. He got
out sometime In '08, had the violation of a
no-contact order. Well, he had two violations of
no-contact orders in '07, and one with a DWP,
another domestic battery in 2013, reduced to grand
theft to petty theft of2014; battery with a PV,
and another battery with a PV in 2013. Those
later crimes having occurred after he was released
from prison.
This whole point about nobody getting
hurt and so it shouldn't be taken as serious as it
is if really because nobody w~ hurt, we start
this discussion with a possiblo five-year prison
sentence. Had some<lne been hurt, we could be
talking about up to life or IS years or - so it
just would change the discussion.
It didn't change the risk that he
created. And it's just fortuitous and not by
anything he did that we aren't here talking about
a IS-year or potential life sentence. Somebody
could easily have been seriously hurt or killed in
this high speed chase.
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And, ofcourse, we know that •• we also
know from the reports in the case that once after
he ran off and got caught, as he was being booked
into the jail, he was kind of commenting to the
officer, the booking officer, that, "Wow, it's the
fi~t time you caught me. The last five or six
times I got away. 11
And all this is after serving a prison
sentence for violent behavior, and then once
paroled, he absconded within a year and since
being paroled, oornmitted more petty thefts and
more violence, domestic violence, batteries, and
now this case.
He admitq he doesn't do well in the
conununity. Seems to agree a prison sentence is In
order here, and he wants that so he thinks that
will help him get a job. Apparently the only
thing he did right on the rider program, and he
did get his GED, so that's been done.
The state can agree with the notion
that a prison sentence is in order here given the
events of this case and his prior record and his
not fully accepting the risk lo the conununity that
he is, and demonstrated on this occasion, but not
a flat fix.
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'l'uoker, Asaooiatea, 605

w.

Fort St., Boiee, IO 83702 (208) 345•3704

1

State of Idaho v. Tyler Roee Tomlinson

12/4/2015

Page 30

Page 29
1
2
3
4
!

6

7
8

9
10
11

12
13
14

15
16

17
18

19
20
21
22
23
24

25

I think he called it a flat sentence,
so it would be without parole, I suppose, or any
lndetennlnate time.
We think that some lndetenninate time
would be necessary having some supervision In the
community after he gets out of prison would be
Important.
We will argue the rcstlMlon. We
think that in this case he mentioned three years,
and we'll agree will, three years, tluee fixed plus
two on the elude for a five-year sentence, given
all the disruption to the traffic patterns in this
community and every police agency between here and
Canyon County, nnd all the people that were
Involved both as cltiuns and as law enforcement
officials, think a $5,000 fine Is appropriate ln a
case like this.
To help compen.we the community for
all that disruption, and again, a three plus two
for a five•year sentence and a three-year absolute
driver's license suspension, that's the maximum
sentence or suspension. The statute doesn't
mention like the DUI statute that's after release.
I wish It did, so we would ask for the maximum
that we can do.
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On the resist and obstruc~ simply
Impose 180 days ofjail time to run concurrent
with the felony. Thank you.
nm COURT: All right Thank you, Mr. Gunn.
Mr. Lojek, your argument?
MR. LOJEK: Thank you, Your Honor.
As I reviewed the prcsentcnce report,
it was a little inconsistent I thought where
Mr. Tomlinson at one point says he thinks the most
appropriate sentence would be probation, but then
In other places he says, "I think I should just go
to prison.• And so that was the central theme of
our discussion as we prepared for the hearing
today.
The way that It comes down i.s this,
that Mr. Tomlinson recognizes that he doesn't do
well on supervised rele11Se. He believes that he
can actuclly benefit from a prison sentence In a
way that he
from supervised release.
And its an Interesting dichotomy,
because you have here somebody who Is expressing a
desire to try and do better and rehabilitate
himself, but do that through fixed time in the
penitentiary M opposed to what most of my clients
at least ask for and I think believe would benefit

can,
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1 the employer and develop the skills and frankly
2 just get used to working again. That's something

them, which is supervised release in the
community.
So it's kind ofa different route I
think for Mr. Tomlinson to try and get to the end
result that everybody wants him to gel LO, where
he would be a pro social productive member of
society with a job.
So that's covered in the PSI where he
mentiol\5 those things, and I chink the state
alluded to that. And so I mention these things to
kind of clear up if there is any confusion in the
court's mind about exactly what he was getting at
when he was talking to the presentence
investigator.
So our request today is that you do
consider a prison sentence. The idea is th.at he
would like to try and make himself available for
the community work center, community work center
program, or go to St. Anthony's or something like
that, so that he can get a job within that
structured envirorunent that has been recommended,
and that Mr. Tomlinson himself actually agrees
with, and then use that as a way to transition
into pennanent employment upon his release.
If he can develop those contacts with

3 that he wasn't doing before his arrest in this

4 ease.

And so just the idea of having that
6 kind of regular schedule where you know it's
7 Monday, for example, and so you're going to go to
e work, we're starting at a very fundamental level
9 here. But that's what he Is geUing at. That's
1 0 what he is asking the court to do.
11
He does have aspirations to try and do
12 better In the future. He would like to try and
1 3 work in an area where ultimately he would be able
14 to get a conunerciaJ driver's license, be a heavy
15 equipment operator or something like that.
16
We're aware of the fact that there is a
17 driver's license that's required, a driver's
1 8 license suspension that's required as part of the
19 sentence in this case. And so he's going to have
20 to obey that order, of course, and follow the
21 rule.'4. But ultimately that's what he Is getting
22 at.
So our request is that you consider a
23
24 2-1/2 year sentence offlxcd time and no tail. So
25 we're asking for a 2-1/2 plus zero, and then a
5
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1 become larger until he Is released. And then if

Now, I understand the state's argument
about how the suspension would likely run while he
is in custody. And so ( see where they're coming
from. But at the same time, we're trying to
fashion here a sentence that will enable
Mr. Tomlinson, as I said, to get out and work upon
his release.
We're talking o.bout a substantial
period of time here. We're not asking for the
proverbial slap on the wrist. And so certainly
Ute community would be protected while he remains
in custody, and the idea is that he will just be a
different person when he gets out.
I would ask the court not to impose a
fine for a couplo of different reasons. One Is,
by dtfinltion, as my client, Mr. Tomlinson, is an
indigent person. And, ofcourse, if the
restiMion argument doesn't go our wny, then he
is going to need money to pay for the restitution.
And that's maybe perhaps a little bit
bigger issue than it seems just kind of on its
face because if the court docs impose some sort of
a lengthy prison sentence In this case, the
n:stilUtion order would generate interest and

2 his license is suspended and he can't work. then
3 it's going to continue to grow larger. And so I

4 think that the state's argument is perhaps
5 unwittingly creating prnhlem~ that go far beyond
6 what Is o.ctually intended and would create a

7 potentially unanticipated negative effect rather
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than Ute positive goal they're trying to achieve
of compensating the conununity. Thank you.
THE COURT: All right. Thank you,
Mr. Lojek.
Mr. Tomliruion, would you like to make 11
statement'/
THE DEFENDANT: l just want to apologire for
what ( did to the community on the high-speed
chase. I did risk some lives doing that and,
U1ank Ood, nothing did happen to anyone.
I can guarantee you nothing will ever
happen like that again. And it would he be.,t for
me to just do some time. I need some more time to
like soul-search, I guess. lin eligible for CWC
or St. Anthony's. I think it would be good for me
to get that work structure.
rve never really held a job a long
dme. rve had a lot ofJobs and ju.st never hold
Page 36
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1 them a long time. I think it would be best to get
2 that structure, because I have had all the
3 programs out there, and I do have those tools, and
4 ljust haven't been putting those tools into use.
s
And I think - a good way to put It Is,
6 I think rm about - I think I'm tapping out on
7 doing time, you know. I'm getting old. I just
8 turned 32, and I've spent a lot of time in my
9 twenties. IJust want to get It done and focus on
1 0 my life. Instead of having probation and parole,
11 Ijust want to be able to put 1111 my focus on me
12 and schooling. So that's about it.
13
THE COURT: All right. Thank you,
14 Mr. Tomlinson. I appreciate your comments.
1S
Of course, I've read all the
1 6 presentence materials here, am.I I also WIili tht:
17 trial judge in the case. So I heard Mr. Tomlinson
18 testify, and I saw the videotape of the high-speed
19 chase that was admitted into evidence at trial.
20
There's no way of denying the fact that
2 1 the behavior in which Mr. Tomlinson engaged was
22 very dangerous, that it placed the driving public,
2 3 who had the misfortune of being on the roadways
24 near Mr. Tomlinson that day at risk. It was
25 simply very dangerous, and we are all fortunate

1 that nothing worse came of It than the officers'
2 pit maneuver ending the chase by trapping
3 Mr. Tomlinson's vehicle and leaving him no way to
4
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get away other thM to try to get away on foot at
that point.
The significant element of danger
associated with this criminal conduct indicates
that a significant prison sentence L~ warranted.
That is confirmed I think by Mr. Tomlinson's
criminal history before this event, which include.~
one aggravated assault felony and a number of
misdemeanors, as Mr. Gwm noted, including lhree
misdemeanors since Mr. Tomlinson's last prison
stint.
I think ifl want to look for
encouraging things in the PSI materials and In the
arguments here today - and I do want to do
th.at - what I can fi nd Is that Mr. Tomlinson does
seem to want to better himself, wants job
training, wants to recognize that he needs some
time out of olrculation in order to try to get a
handle on these kind of behaviors, and in order to
emerge with more skills and a greater cham.:c of
succeeding in the e-0nununlty than he has he~
today.
4 (~ages 33 to J6}
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1 supervision after you have served your time is
2 important to try to keep you on track. And If you
3 emerge from this a better man with more skills, I
4 don't think you're going to flnd that prospect of
S being monitored and helped a little bit to help
6 keep things on track as undesirable as you find it
7 as you sit here today.
8
Toward this sentence, you have
9 accumulated some credit for time served. That's
10 in the amount of 160 days by our counl So you'll
11 be remanded to the custody of the sheriff of this
12 county to be delivered to the proper agent of the
13 state Board ofCorr~tlon In execution of this
14 sentence.
15
I won't impose a fine on Count 1. I
16 don't think it would be constructive to do that
1 7 for the reasons Mr. Lojek noted.
18
There Is potential for a restitution
19 obligation that is significant, and there is also
20 not much indication that Mr. Tomlinson has
21 substantial assets or would have substantial
22 assets in the near future to help him satisfy a
23 fine. And I don't want to make things worse by
24 imposing that obligation, to complicate his
25 rehabilitation by doing that.

So tlutt's a credit to him I think for
recognizing that he needs to make some changes in
order to succeed.
Now, this, ofcourse, this behavior in
addition to being dnngerous, just very much has
the ring ofjust being adolescent type behavior as
opposed to the behavior of a full-grown, fully
mature adult man in his early thirties as you are.
Clearly, it would seem that you sdll
have some growing up to do, and I think a stint in
custody here ought to help you do tl1at. And t
certainly hope it does, and I hope you can emerge
from it better. I think we're all in agreement
here that some time In prison Is warranted under
the circwnstances.
On the verdict of guilt, Mr. Tomlinson,
to the crime of felony eluding a police officer, I
find you guilty. rm going to sentence you to the
custody of the (daho State Board ofConection
under the unified sentence law of the State of
(daho for an aggregate tenn offive years. I'll
specify a minimwn period ofconfinement of three
years and a subsequent indeterminate period of
confinement of two years.
I do think that some community
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1 pennission to hang onto this just in case I need
2 sometlling for the restitution argument. I don't

As to the driver's license suspension,

2 I'm going to impose the three-year maximum
3 driver's license suspension that's allowed by law.
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3

know if I will, but I canjtL~ hang onto it as

4 long as that's okay with the court.
5
THE COURT: All right. Well, I suppose

I think that's appropriate in this ca~ given the
magnitude of the misconduct.
( understand that to be starting now
rather than upon your release from confinement
given the way the statute ruds.
All right. As to Count 3, that Is the
resisting and obstructing chnrge, twill sentence
you to 168 days In custody in the county jail for
that charge with credit for 168 days served,
leaving no balance to serve. I won't impose a
fine on that count either. I don't think it would
be constructive to do that. That sentence will
run concurrent with your sentence on Count I.
All rlght. You have the right to
appeal, Mr. Tomlinson, and if you cannot afford an
attomey, you can request to have one appointed at
public expense. Any appeal must be filed within
42 days.
Counsel will need to return presentence
materials to be sealed. Anything else today,
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that's not unreasonable given we've scheduled
further proceedings. Would you like yours as
well, Mr. Gunn?
MR. GUNN: Just as well, yeah.
THE COURT; The parties l;llrt hang onto lhose
after all W\tll we get together on January 22 to
address the restitution Issue.
(Proceedings concluded 2:32 p.m.)
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counsel?

MR. LOJEK: r was going to ask the court for
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